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There is a compelling need to reconcile the FHCDA 
and Section 1750-b; to identify and examine in detail all 
of the specific disparities between the statutes; to consider 
in each instance whether there is an important rationale 
for a separate end of life care rule for persons with intel-
lectual disabilities; and where there is no such rationale to 
establish a common rule. 

Fortunately, the difficult groundwork has already 
been accomplished. Pursuant to a legislative mandate,11 
the New York State Task Force on Life and the Law 
formed a Special Advisory Committee (SAC) to consider 
whether to extend the FHCDA to persons with intel-
lectual disabilities.12 The SAC conducted an intensive 
review of the two laws, including their history, purpose, 
language and practical application; it heard testimony 
from numerous interested parties and organizations. It 
concluded that “for most disparities between the laws 
that are not necessary to serve differences between popu-
lations, the FHCDA will serve all patients without medi-
cal decision-making capacity in all settings equally well, 
with only a few minor modifications.”13 

The Task Force’s report includes a table that is espe-
cially valuable: it is a catalog of the differences among 
the FHCDA, Section 1750-b, and pertinent OPWDD regu-
lations.14 Each row includes the SAC’s recommendation 
for a common rule or adaptation. For example, the table 
notes these slight differences in the priority lists for the 
identification of a surrogate, and proposes a reconcili-
ation.15 (This table can be found at the end of the article.) 

The following scenario is sad, but quite familiar to 
experienced doctors and nurses in hospitals, nursing 
homes and hospice: A patient is dying, and a decision 
must be made about whether to enter a DNR (do-not-
resuscitate) order or to make some other life-sustaining 
treatment decision. The dying patient lacks capacity and 
did not leave instructions or appoint a health care agent. 
As a result, the attending physician follows the rules of 
the Family Health Care Decisions Act (FHCDA).1 Those 
rules cover:

(i)    a bedside process to determine patient 
incapacity;2 

(ii)    a priority list to identify a surrogate 
decision-maker;3

(iii)   the clinical criteria needed to support a life-sus-
taining treatment decision;4

(iv)   the ethical decision-making standard that a sur-
rogate should follow;5 and

(v)    documentation and other administrative require-
ments.6 

The FHCDA rules are clear, familiar and practi-
cal for staff to follow in most cases. And invariably, the 
rules are embodied in standard, frequently used facility 
forms. End-of-life decisions are never easy, but typically 
experienced staff understand the FHCDA process and 
requirements.7 

But if the dying patient is intellectually disabled, this 
is not the case. The FHCDA does not apply.8 Rather, such 
decisions are governed by the Health Care Decisions Act 
for Persons With Intellectual Disabilities, codified as Sur-
rogate Court Procedure Act 1750-b.9 (hereinafter “Section 
1750-b”). Section 1750-b is similar to the FHCDA—in-
deed it preceded and influenced the FHCDA.10 But 
Section 1750-b has slightly different rules in every category 
listed above, and additional requirements seen as needed 
to protect the intellectually disabled population. In prac-
tice, this can lead to confusion, disruption, delay, liability 
concerns, calls to hospital counsel and worst, disparate 
treatment. Section 1750-b’s differences and additional 
requirements demand that hospital staff treat incapable 
patients with intellectual disabilities differently at the 
end of life from all other patients—and different is not 
necessarily better.
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be (or constitutionally must be) amended to resemble 
more closely the MHL Article 81 guardianship procedures 
that apply to everyone else who needs a personal or prop-
erty guardian due to incapacity. They should also call for 
a process for end of life decisions for persons with intel-
lectual disabilities that resembles more closely the FHCDA 
procedures that apply to every other person who needs 
end of life decision making. 

The principal objections to extending the FHCDA to 
decision for persons with intellectual disabilities appear to 
be: 

• Family/advocate satisfaction with SCPA 1750-b. 
Reportedly, families of and advocates for persons 
with intellectual disabilities have been satisfied 
with that law, are familiar with it, and are right-
fully proud of the advocacy efforts that achieved it. 
They see no reason to “fix it” when it is not broken, 
and no reason to learn new slightly different rules. 
But that view understates the real problems, confu-
sion and delays that occur when decisions have to 
be made at the end of life in hospital settings for 
persons with intellectual disabilities. Conversely, 
the view overstates the difficulty of learning the 
FHCDA requirements, which are on the whole sim-
pler than the 1750-b requirements. For example, if 
the proposed change is made, OPWDD’s complex 
MOLST Checklist for persons with intellectual 
disabilities can either be eliminated or trimmed 
considerably.

• Loss of safeguards. Family and advocates may 
fear that extending the FHCDA to decisions for 
persons with intellectual disabilities will mean the 
loss of special safeguards for that population. But 
as explained in this article, the Task Force proposal 
would incorporate key safeguards from SCPA 
1750-b. 

• Loss of SCPA 1750-b’s application in all settings. 
Currently, SCPA 1750 does not specify any limita-
tions on where it applies, while the FHCDA applies 
only to patients in hospital, nursing homes and hos-
pice. It is rare for life-sustaining treatment decisions 
to be carried out in non-FHCDA settings. But in any 
event, the Task Force proposal addresses this by ap-
plying FHCDA principles to decisions for persons 
with intellectual disabilities in settings outside of 
hospitals, nursing homes and hospice. 

 The FHCDA should apply to end of life decisions for 
persons with intellectual disabilities, with key safeguards 
adapted from Section 1750-b. Doing so will improve care 
for these persons at the time end of life decisions are made 
and implemented. 

In this manner, the SAC painstakingly charted a 
course to amend the FHCDA, a course that would iron 
out differences, supplying the preferred standard in each 
case, and thereby enable the FHCDA to apply to this 
population. 

In many instances the SAC recommended retaining 
a Section 1750-b safeguard for intellectually disabled per-
sons. As one notable example, the SAC called for preserv-
ing an important role for Mental Hygiene Legal Services 
(MHLS) in such cases. Indeed, in one respect it called 
for enhancing MHLS’ role by encouraging providers to 
bring MHLS into the decision-making process earlier, as 
opposed to providing a later notification.16 However, the 
SAC also recommended requiring MHLS to provide sup-
port before it could block a DNR order, “recognizing the 
primary authority of the surrogate, in consultation with 
the attending physician, to make decisions based on the 
patient’s wishes and interests.” 17 

Extending the FHCDA to cover persons with intel-
lectual disabilities, with some special protections adapted 
from Section 1750-b, would accomplish three broad public 
policy objectives.

First and foremost, it would serve the interests of per-
sons with intellectual disabilities. They and their families 
are the ones who suffer from the confusion, delay and 
uncertainty that results when hospital staff must obtain 
and carry out an end of life decision based on unfamiliar 
procedures. To be sure, many families of intellectually 
disabled persons and residential providers will be familiar 
with Section 1750-b and comfortable with its require-
ments. But in most instances end of life decision will be 
implemented in hospitals and nursing homes. When the 
emergency room, ICU or cancer unit staff are faced with a 
nonstandard, unfamiliar process for an infrequently seen 
patient subpopulation, quality end of life decision-making 
can be compromised. 

Second, extending the FHCDA to this population 
helps and respects health care professionals. They should 
not have to learn and apply a separate set of complex 
legal procedures for a subset of patients—except in those 
limited instances where there is a compelling rationale for 
the difference. And the law must strike a better balance, 
one that protects persons with intellectually disabilities 
without assuming that health care professionals will vio-
late their oaths by devaluing and discriminating against 
them. 

Third, extending the FHCDA to this population is 
consistent with the broader principle of seeking more 
equal treatment under the law for persons with intellec-
tual disabilities. This same principle drives the broader 
debate regarding SCPA Article 17-A guardianship proce-
dures. Advocates are asking whether SCPA 17-A should 
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Appendix A - Surrogate Decision-Making Laws in New York 

 
 FHCDA – PHL Article 29-

CC  
HCDA – SCPA § 1750-b  
 

OPWDD REGULATION 
14 NYCRR § 633.10(a)(7) 
(implements § 1750-b) 

TASK FORCE PROPOSAL 

Who does it 
cover? 

THE FHCDA covers incapable 
patients in general hospitals, 
nursing homes, and hospice2. 
PHL § 2994-b 
 
This includes patients with 
Mental Illness located in the 
above settings. 
 
It does not include: 
(1) patients with a health care 
agent (§ 2994-b(2)); 
(2) patients with a court-
appointed guardian under 
SCPA Article 17-A; 
(3) patients for whom decisions 
about life-sustaining treatment 
may be made under SCPA § 
1750-b; 
(4) patients for whom treatment 
decisions may be made 
pursuant to OMH or OPWDD 
surrogate decision-making 
regulations. PHL § 2994-b 

HCDA covers: 
(1) persons with mental 
retardation or DD who have a 
guardian appointed under 
SCPA § 1750 or § 1750-a; 
(2) persons with mental 
retardation or DD without a 
guardian appointed pursuant to 
SCPA Article 17-A who have a 
qualified family member 
(SCPA § 1750-b(1)(a) and (b)); 
(3) members of the 
Willowbrook class, without a 
guardian appointed pursuant to 
SCPA Article 17-A or qualified 
family member, who are 
represented by the 
Willowbrook Consumer 
Advisory Board (SCPA § 
1750-b(1)(a)); 
(4) persons with mental 
retardation or DD, without a 
surrogate in categories 1-3 
above, whose decisions are 
made by a surrogate decision 
making committee (SCPA § 
1750-b(1)(a)). 

14 NYCRR § 633.10(a)(7)(iv) 
contains the list of qualified 
family members to implement 
the provision of SCPA § 1750-
b(1)(a) related to persons with 
mental retardation or 
developmental disabilities 
without a guardian appointed 
pursuant to SCPA Article 17-A. 

 Amend FHCDA to cover 
persons now covered by 
HCDA and OPWDD and 
OMH regulations (continue 
current exception for 
psychiatric treatment 
decisions for persons in 
psych hospitals/units and in 
facilities licensed or operated 
by OMH and behavioral 
intervention decisions for 
people in facilities or 
programs licensed, operated 
or funded by OPWDD).  

 Repeal existing HCDA 
(1750-b) language and 
replace it with language that 
would continue to cover 
persons with DD in FHCDA 
covered and non-FHCDA 
covered settings.       

 Amend HCDA to continue to 
cover persons in non-
FHCDA settings, but 
incorporate FHCDA 
standards and procedures.       

Is there a 
presumption 
that the patient 
has capacity?  

Yes. (Unless there is a guardian 
pursuant to Art. 81) 
PHL § 2994-c 

No 
 

No 
 

 Amend FHCDA to provide 
that an adult with a SCPA 
17-A guardian is not 
presumed to have capacity, 

hydration and antibiotics. Advocates for the bill emphasized that 
a surrogate decision-making law was needed for adults who lack 
capacity due to lifelong intellectual disabilities because, unlike 
other adults, they have no opportunity to leave advance directives 
or other evidence of their wishes. Initially called the “Health Care 
Decisions Act for Mentally Retarded Persons,” the term “mentally 
retarded” was changed to “intellectually disabled” throughout the 
section in 2016. Chapter 198, L. 2016. 

10. See NYS Task Force on Life and the Law, Special Advisory 
Committee, Recommendations for Amending the Family 
Health Care Decisions Act to Include Health Care Decisions 
for Persons with Developmental Disabilities and Patients in or 
Transferred from Mental Health Facilities June 21, 2016 (“TF/SAC 
Recommendations”), available at https://www.health.ny.gov/
regulations/task_force/reports_publications/. 

11. Chapter 8 of the Laws of 2010 § 28. This is an uncodified section of 
the chapter law that enacted the FHCDA.

12. TF/SAC Recommendations, p.54.

13. Id., p.36.

14. Id., pp. 38-51. Appended to this article.

15. Id., p.41.

16. Id., p. 31.

17. Id. p.32

Endnotes
1. NY Public Health Law (PHL) Article 29-CC. See generally, Robert. 

N. Swidler, New York’s Family Health Care Decisions Act: The Legal 
and Political Background, Key Provisions and Emerging Issues, N.Y. St.  
B.J. (June 2010).

2. PHL § 2994-c.

3. PHL § 2994-d.1.

4. PHL § 2994-d.4-5.

5. PHL § 2994-c.4-5.

6. PHL § 2994, passim.

7. Admittedly, this is the impression of this author, and not based 
on a survey or other data. But it is based on my experience as 
in-house counsel for a system with five hospitals, seven nursing 
homes and hospice, and hundreds of discussions with clinicians, 
administrators and lawyers who work in health care facilities over 
the eight years since the FHCDA was enacted. 

8. PHL § 2994-b.3(b).

9. Chapter 500, L. 2002. See generally, Christie A. Coe, Beyond Being 
Mortal: Developmentally Disabled and End of Life Treatment, N.Y. 
St. B.J. (Oct. 2016). Section 1750-b was enacted in response to 
a 2001 case in Syracuse in which the family of a dying patient 
with a severe life-long intellectual disability was not allowed to 
authorize the withdrawal of medically provided nutrition and 



NYSBA  Health Law Journal  |  Fall 2018  |  Vol. 23  |  No. 2 67    

GUARDIANSHIP AND SURROGATE DECISION-MAKING

R
ec

om
m

en
da

tio
ns

 fo
r 

A
m

en
di

ng
 th

e 
Fa

m
ily

 H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 A

ct
 to

 In
cl

ud
e 

H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 fo

r 
Pe

rs
on

s w
ith

 D
ev

el
op

m
en

ta
l D

is
ab

ili
tie

s a
nd

 P
at

ie
nt

s i
n 

or
 

T
ra

ns
fe

rr
ed

 fr
om

 M
en

ta
l H

ea
lth

 F
ac

ili
tie

s  
  

FH
C

D
A

 –
 P

H
L

 A
rt

ic
le

 2
9-

C
C

  
H

C
D

A
 –

 S
C

PA
 §

 1
75

0-
b 

 
 

O
PW

D
D

 R
E

G
U

L
A

T
IO

N
 

14
 N

Y
C

R
R

 §
 6

33
.1

0(
a)

(7
) 

(im
pl

em
en

ts
 §

 1
75

0-
b)

 

T
A

SK
 F

O
R

C
E

 P
R

O
PO

SA
L

 

bu
t F

H
C

D
A

 p
ro

ce
du

re
s t

o 
de

te
rm

in
e 

in
ca

pa
ci

ty
 a

re
 st

ill
 

re
qu

ire
d 

be
fo

re
 a

 su
rr

og
at

e 
de

ci
si

on
 to

 w
ith

dr
aw

 o
r 

w
ith

ho
ld

 li
fe

-s
us

ta
in

in
g 

tre
at

m
en

t. 
 A

pp
ly

 a
m

en
de

d 
FH

C
D

A
 

pr
ov

is
io

n 
to

 a
ll.

   
 

W
ho

 m
ak

es
 

ca
pa

ci
ty

 
de

te
rm

in
at

io
ns

? 

A
tte

nd
in

g 
ph

ys
ic

ia
n.

  S
uc

h 
de

te
rm

in
at

io
n 

sh
al

l i
nc

lu
de

 a
n 

as
se

ss
m

en
t o

f t
he

 c
au

se
 a

nd
 

ex
te

nt
 o

f t
he

 p
at

ie
nt

’s
 

in
ca

pa
ci

ty
 a

nd
 th

e 
lik

el
ih

oo
d 

th
at

 th
e 

pa
tie

nt
 w

ill
 re

ga
in

 
de

ci
si

on
-m

ak
in

g 
ca

pa
ci

ty
. P

H
L 

§ 
29

94
-c

(2
) 

 B
ef

or
e 

ex
ec

ut
in

g 
w

ith
ho

ld
in

g/
 

w
ith

dr
aw

in
g 

tre
at

m
en

t 
de

ci
si

on
, a

 c
on

cu
rr

in
g 

de
te

rm
in

at
io

n 
fr

om
 a

 h
ea

lth
 o

r 
so

ci
al

 se
rv

ic
e 

pr
ac

tit
io

ne
r i

s 
re

qu
ire

d.
 P

H
L 

§ 
29

94
-c

(3
)(

b)
 

 Fo
r p

at
ie

nt
s w

ho
 la

ck
 c

ap
ac

ity
 

as
 a

 re
su

lt 
of

 m
en

ta
l i

lln
es

s o
r 

de
ve

lo
pm

en
ta

l d
is

ab
ili

ty
 (D

D
), 

ei
th

er
 th

e 
at

te
nd

in
g 

ph
ys

ic
ia

n 
m

us
t h

av
e 

sp
ec

ia
l c

re
de

nt
ia

ls
 in

 
m

en
ta

l i
lln

es
s o

r D
D

, o
r 

an
ot

he
r p

hy
si

ci
an

 w
ith

 su
ch

 
cr

ed
en

tia
ls

, m
us

t c
on

cu
r i

n 
th

e 
de

te
rm

in
at

io
n.

 P
H

L 
§ 

29
94

-

A
tte

nd
in

g 
ph

ys
ic

ia
n 

m
us

t 
co

nf
irm

 to
 a

 re
as

on
ab

le
 d

eg
re

e 
of

 m
ed

ic
al

 c
er

ta
in

ty
 th

at
 th

e 
pe

rs
on

 w
ith

 D
D

 la
ck

s c
ap

ac
ity

 
to

 m
ak

e 
he

al
th

 c
ar

e 
de

ci
si

on
s. 

Su
ch

 d
et

er
m

in
at

io
n 

sh
al

l 
co

nt
ai

n 
th

e 
at

te
nd

in
g’

s o
pi

ni
on

 
re

ga
rd

in
g 

th
e 

ca
us

e 
an

d 
na

tu
re

 
of

 th
e 

pe
rs

on
’s

 in
ca

pa
ci

ty
 a

s 
w

el
l a

s i
ts

 e
xt

en
t a

nd
 p

ro
ba

bl
e 

du
ra

tio
n.

 S
C

PA
 §

 1
75

0-
b(

4)
(a

) 
 B

ef
or

e 
ex

ec
ut

in
g 

w
ith

ho
ld

in
g/

 
w

ith
dr

aw
in

g 
tre

at
m

en
t, 

th
e 

at
te

nd
in

g 
m

us
t c

on
su

lt 
w

ith
 

an
ot

he
r p

hy
si

ci
an

 o
r l

ic
en

se
d 

ps
yc

ho
lo

gi
st

 to
 fu

rth
er

 c
on

fir
m

 
th

e 
pe

rs
on

’s
 la

ck
 o

f c
ap

ac
ity

. 
 Th

e 
at

te
nd

in
g 

or
 c

on
cu

rr
in

g 
ph

ys
ic

ia
n 

or
 li

ce
ns

ed
 

ps
yc

ho
lo

gi
st

 m
us

t (
i) 

be
 

em
pl

oy
ed

 b
y 

a 
de

ve
lo

pm
en

ta
l 

di
sa

bi
lit

ie
s s

er
vi

ce
s o

ff
ic

e 
na

m
ed

 in
 M

H
L 

§ 
13

.1
7 

or
 

Th
e 

O
PW

D
D

 re
gu

la
tio

n 
in

 1
4 

N
Y

C
R

R
 §

 6
33

.1
0(

a)
(7

)(
i)(

a)
 

an
d 

(b
) c

on
ta

in
s t

he
 

re
qu

ire
m

en
ts

 fo
r p

hy
si

ci
an

s a
nd

 
lic

en
se

d 
ps

yc
ho

lo
gi

st
s t

o 
se

ek
 

ap
pr

ov
al

 o
f t

he
 c

om
m

is
si

on
er

 
to

 se
rv

e 
as

 th
e 

co
nc

ur
rin

g 
ph

ys
ic

ia
n 

or
 li

ce
ns

ed
 

ps
yc

ho
lo

gi
st

 re
ga

rd
in

g 
ca

pa
ci

ty
 

de
te

rm
in

at
io

ns
 u

nd
er

 th
e 

H
C

D
A

. 

 A
m

en
d 

FH
C

D
A

 to
 e

xp
an

d 
qu

al
ifi

ca
tio

ns
 o

f p
er

so
ns

 
w

ho
 c

an
 d

et
er

m
in

e 
in

ca
pa

ci
ty

 b
as

ed
 o

n 
D

D
.  

 A
pp

ly
 a

m
en

de
d 

FH
C

D
A

 
pr

ov
is

io
n 

to
 a

ll.
  

 



68 NYSBA  Health Law Journal  |  Fall 2018  |  Vol. 23  |  No. 2

GUARDIANSHIP AND SURROGATE DECISION-MAKING

R
ec

om
m

en
da

tio
ns

 fo
r 

A
m

en
di

ng
 th

e 
Fa

m
ily

 H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 A

ct
 to

 In
cl

ud
e 

H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 fo

r 
Pe

rs
on

s w
ith

 D
ev

el
op

m
en

ta
l D

is
ab

ili
tie

s a
nd

 P
at

ie
nt

s i
n 

or
 

T
ra

ns
fe

rr
ed

 fr
om

 M
en

ta
l H

ea
lth

 F
ac

ili
tie

s  
  

FH
C

D
A

 –
 P

H
L

 A
rt

ic
le

 2
9-

C
C

  
H

C
D

A
 –

 S
C

PA
 §

 1
75

0-
b 

 
 

O
PW

D
D

 R
E

G
U

L
A

T
IO

N
 

14
 N

Y
C

R
R

 §
 6

33
.1

0(
a)

(7
) 

(im
pl

em
en

ts
 §

 1
75

0-
b)

 

T
A

SK
 F

O
R

C
E

 P
R

O
PO

SA
L

 

c(
3)

(c
).T

he
 p

ro
fe

ss
io

na
l w

ho
 

de
te

rm
in

es
 in

ca
pa

ci
ty

 b
as

ed
 o

n 
a 

D
D

 m
us

t b
e 

a 
ph

ys
ic

ia
n 

or
 

cl
in

ic
al

 p
sy

ch
ol

og
is

t w
ho

 e
ith

er
 

is
 e

m
pl

oy
ed

 b
y 

a 
de

ve
lo

pm
en

t 
di

sa
bi

lit
ie

s s
er

vi
ce

s o
ff

ic
e 

(D
D

SO
) n

am
ed

 in
 se

ct
io

n 
13

.1
7 

of
 th

e 
m

en
ta

l h
yg

ie
ne

 
la

w
, o

r w
ho

 h
as

 b
ee

n 
em

pl
oy

ed
 

fo
r a

 m
in

im
um

 o
f t

w
o 

ye
ar

s t
o 

re
nd

er
 c

ar
e 

an
d 

se
rv

ic
e 

in
 a

 
fa

ci
lit

y 
op

er
at

ed
 o

r l
ic

en
se

d 
by

 
O

PW
D

D
, o

r h
as

 b
ee

n 
ap

pr
ov

ed
 

pe
r O

PW
D

D
 re

gu
la

tio
ns

, 
w

hi
ch

 m
us

t r
eq

ui
re

 th
at

 a
 

ph
ys

ic
ia

n 
or

 c
lin

ic
al

  
ps

yc
ho

lo
gi

st
  p

os
se

ss
  

sp
ec

ia
liz

ed
  t

ra
in

in
g 

or
 th

re
e 

ye
ar

s’
 e

xp
er

ie
nc

e 
in

 tr
ea

tin
g 

D
D

.  
 A

n 
at

te
nd

in
g 

ph
ys

ic
ia

n 
m

us
t 

co
nf

irm
 th

e 
ad

ul
t p

at
ie

nt
's 

co
nt

in
ue

d 
la

ck
 o

f d
ec

is
io

n-
m

ak
in

g 
ca

pa
ci

ty
 b

ef
or

e 
co

m
pl

yi
ng

 w
ith

 h
ea

lth
 c

ar
e 

de
ci

si
on

s m
ad

e 
pu

rs
ua

nt
 to

 th
e 

FH
C

D
A

, o
th

er
 th

an
 th

os
e 

de
ci

si
on

s m
ad

e 
at

 o
r a

bo
ut

 th
e 

tim
e 

of
 th

e 
in

iti
al

 
de

te
rm

in
at

io
n.

 A
 c

on
cu

rr
in

g 
de

te
rm

in
at

io
n 

of
 th

e 
pa

tie
nt

’s
 

co
nt

in
ue

d 
la

ck
 o

f d
ec

is
io

n-
m

ak
in

g 
ca

pa
ci

ty
 sh

al
l b

e 

em
pl

oy
ed

 b
y 

O
PW

D
D

 to
 

pr
ov

id
e 

tre
at

m
en

t a
nd

 c
ar

e 
to

 
pe

op
le

 w
ith

 D
D

, o
r (

ii)
 h

av
e 

be
en

 e
m

pl
oy

ed
 fo

r a
 m

in
im

um
 

of
 2

 y
ea

rs
 to

 re
nd

er
 c

ar
e 

an
d 

se
rv

ic
e 

in
 a

 fa
ci

lit
y 

or
 p

ro
gr

am
 

op
er

at
ed

, l
ic

en
se

d 
or

 a
ut

ho
riz

ed
 

by
 O

PW
D

D
, o

r (
iii

) h
av

e 
be

en
 

ap
pr

ov
ed

 b
y 

th
e 

co
m

m
is

si
on

er
 

of
 O

PW
D

D
 in

 a
cc

or
da

nc
e 

w
ith

 
re

gu
la

tio
ns

 p
ro

m
ul

ga
te

d 
by

 
su

ch
 c

om
m

is
si

on
er

.  
Su

ch
 

re
gu

la
tio

ns
 sh

al
l r

eq
ui

re
 th

at
 a

 
ph

ys
ic

ia
n 

or
 li

ce
ns

ed
 

ps
yc

ho
lo

gi
st

 p
os

se
ss

 
sp

ec
ia

liz
ed

 tr
ai

ni
ng

 o
r 3

 y
ea

rs
 

ex
pe

rie
nc

e 
in

 tr
ea

tin
g 

in
di

vi
du

al
s w

ith
 D

D
. S

C
PA

 §
 

17
50

-b
(4

)(
a)

 



NYSBA  Health Law Journal  |  Fall 2018  |  Vol. 23  |  No. 2 69    

GUARDIANSHIP AND SURROGATE DECISION-MAKING

R
ec

om
m

en
da

tio
ns

 fo
r 

A
m

en
di

ng
 th

e 
Fa

m
ily

 H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 A

ct
 to

 In
cl

ud
e 

H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 fo

r 
Pe

rs
on

s w
ith

 D
ev

el
op

m
en

ta
l D

is
ab

ili
tie

s a
nd

 P
at

ie
nt

s i
n 

or
 

T
ra

ns
fe

rr
ed

 fr
om

 M
en

ta
l H

ea
lth

 F
ac

ili
tie

s 
  

FH
C

D
A

 –
 P

H
L

 A
rt

ic
le

 2
9-

C
C

  
H

C
D

A
 –

 S
C

PA
 §

 1
75

0-
b 

 
 

O
PW

D
D

 R
E

G
U

L
A

T
IO

N
 

14
 N

Y
C

R
R

 §
 6

33
.1

0(
a)

(7
) 

(im
pl

em
en

ts
 §

 1
75

0-
b)

 

T
A

SK
 F

O
R

C
E

 P
R

O
PO

SA
L

 

re
qu

ire
d 

if 
th

e 
su

bs
eq

ue
nt

 
he

al
th

 c
ar

e 
de

ci
si

on
 c

on
ce

rn
s 

th
e 

w
ith

ho
ld

in
g 

or
 w

ith
dr

aw
al

 
of

 li
fe

-s
us

ta
in

in
g 

tre
at

m
en

t. 
PH

L 
§ 

29
94

-c
(7

) 

N
ot

ifi
ca

tio
ns

 o
f 

ca
pa

ci
ty

 
de

te
rm

in
at

io
ns

? 

N
ot

ic
e 

of
 a

 d
et

er
m

in
at

io
n 

th
at

 a
 

su
rr

og
at

e 
w

ill
 m

ak
e 

he
al

th
 c

ar
e 

be
ca

us
e 

th
e 

pa
tie

nt
 la

ck
s 

de
ci

si
on

-m
ak

in
g 

ca
pa

ci
ty

 m
us

t 
be

 g
iv

en
 to

: 
(1

) t
o 

th
e 

pa
tie

nt
, w

he
re

 th
er

e 
is

 
an

y 
in

di
ca

tio
n 

of
 th

e 
pa

tie
nt

’s
 

ab
ili

ty
 to

 c
om

pr
eh

en
d 

th
e 

in
fo

rm
at

io
n;

 
(2

) t
o 

at
 le

as
t o

ne
 p

er
so

n 
on

 th
e 

su
rr

og
at

e 
lis

t h
ig

he
st

 in
 o

rd
er

 o
f 

pr
io

rit
y,

 p
ur

su
an

t t
o 

§ 
29

94
-

d(
1)

; 
(3

) i
f t

he
 p

at
ie

nt
 w

as
 

tra
ns

fe
rr

ed
 fr

om
 a

 m
en

ta
l 

hy
gi

en
e 

fa
ci

lit
y,

 to
 th

e 
di

re
ct

or
 

of
 th

e 
m

en
ta

l h
yg

ie
ne

 fa
ci

lit
y 

an
d 

to
 th

e 
M

en
ta

l H
yg

ie
ne

 
L e

ga
l S

er
vi

ce
. P

H
L 

§ 
29

94
-

c(
4)

 

N
/A

 
N

/A
 

 
 A

pp
ly

 F
H

C
D

A
 p

ro
vi

si
on

 to
 

al
l. 

   
  

 

O
bj

ec
tio

ns
 to

 
ca

pa
ci

ty
 

de
te

rm
in

at
io

ns
? 

If 
an

 a
tte

nd
in

g 
ph

ys
ic

ia
n 

ha
s 

de
te

rm
in

ed
 th

at
 th

e 
pa

tie
nt

 
la

ck
s d

ec
is

io
n-

m
ak

in
g 

ca
pa

ci
ty

 
an

d 
if 

th
e 

he
al

th
 o

r s
oc

ia
l 

se
rv

ic
es

 p
ra

ct
iti

on
er

 c
on

su
lte

d 
fo

r a
 c

on
cu

rr
in

g 
de

te
rm

in
at

io
n 

di
sa

gr
ee

s w
ith

 th
e 

at
te

nd
in

g 
ph

ys
ic

ia
n'

s d
et

er
m

in
at

io
n,

 th
e 

N
/A

 
N

/A
 

 A
pp

ly
 F

H
C

D
A

 p
ro

vi
si

on
 to

 
al

l. 
   

 



70 NYSBA  Health Law Journal  |  Fall 2018  |  Vol. 23  |  No. 2

GUARDIANSHIP AND SURROGATE DECISION-MAKING

R
ec

om
m

en
da

tio
ns

 fo
r 

A
m

en
di

ng
 th

e 
Fa

m
ily

 H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 A

ct
 to

 In
cl

ud
e 

H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 fo

r 
Pe

rs
on

s w
ith

 D
ev

el
op

m
en

ta
l D

is
ab

ili
tie

s a
nd

 P
at

ie
nt

s i
n 

or
 

T
ra

ns
fe

rr
ed

 fr
om

 M
en

ta
l H

ea
lth

 F
ac

ili
tie

s  
  

FH
C

D
A

 –
 P

H
L

 A
rt

ic
le

 2
9-

C
C

  
H

C
D

A
 –

 S
C

PA
 §

 1
75

0-
b 

 
 

O
PW

D
D

 R
E

G
U

L
A

T
IO

N
 

14
 N

Y
C

R
R

 §
 6

33
.1

0(
a)

(7
) 

(im
pl

em
en

ts
 §

 1
75

0-
b)

 

T
A

SK
 F

O
R

C
E

 P
R

O
PO

SA
L

 

m
at

te
r s

ha
ll 

be
 re

fe
rr

ed
 to

 th
e 

et
hi

cs
 re

vi
ew

 c
om

m
itt

ee
 if

 it
 

ca
nn

ot
 o

th
er

w
is

e 
be

 re
so

lv
ed

. 
PH

L 
§ 

29
94

-c
(3

)(
d)

 
 If 

th
e 

pa
tie

nt
 o

bj
ec

ts
 to

 th
e 

de
te

rm
in

at
io

n 
of

 in
ca

pa
ci

ty
, t

he
 

pa
tie

nt
’s

 o
bj

ec
tio

n 
or

 d
ec

is
io

n 
sh

al
l p

re
va

il 
un

le
ss

:  
(1

) a
 c

ou
rt 

of
 c

om
pe

te
nt

 
ju

ris
di

ct
io

n 
ha

s d
et

er
m

in
ed

 th
at

 
th

e 
pa

tie
nt

 la
ck

s d
ec

is
io

n-
m

ak
in

g 
ca

pa
ci

ty
 o

r t
he

 p
at

ie
nt

 
is

 o
r h

as
 b

ee
n 

ad
ju

dg
ed

 
in

co
m

pe
te

nt
 fo

r a
ll 

pu
rp

os
es

 
an

d,
 in

 th
e 

ca
se

 o
f a

 p
at

ie
nt

’s
 

ob
je

ct
io

n 
to

 tr
ea

tm
en

t, 
m

ak
es

 
an

y 
ot

he
r f

in
di

ng
 re

qu
ire

d 
by

 
la

w
 to

 a
ut

ho
riz

e 
th

e 
tre

at
m

en
t, 

or
  

(2
) a

no
th

er
 le

ga
l b

as
is

 e
xi

sts
 fo

r 
ov

er
rid

in
g 

th
e 

pa
tie

nt
’s

 
de

ci
si

on
. P

H
L 

§ 
29

94
-c

(6
) 

W
ho

 m
ak

es
 

w
ith

ho
ld

/ 
w

ith
dr

aw
 

de
ci

si
on

s?
 

 A
n 

M
H

L 
A

rti
cl

e 
81

 c
ou

rt-
ap

po
in

te
d 

gu
ar

di
an

 (i
f t

he
re

 
is

 o
ne

); 
 T

he
 sp

ou
se

 o
r d

om
es

tic
 

pa
rtn

er
 (a

s d
ef

in
ed

 in
 th

e 
FH

C
D

A
); 

 A
n 

ad
ul

t c
hi

ld
; 

 A
 p

ar
en

t; 
 A

 b
ro

th
er

 o
r s

is
te

r; 
or

 
 A

 c
lo

se
 fr

ie
nd

. 

 A
 g

ua
rd

ia
n 

ap
po

in
te

d 
pu

rs
ua

nt
 S

C
PA

 A
rti

cl
e 

17
-

A
; 

 A
 q

ua
lif

ie
d 

fa
m

ily
 m

em
be

r 
pu

rs
ua

nt
 to

 O
PW

D
D

 
re

gu
la

tio
ns

; 
 T

he
 C

on
su

m
er

 A
dv

is
or

y 
B

oa
rd

 fo
r t

he
 W

ill
ow

br
oo

k 
C

la
ss

 (o
nl

y 
fo

r c
la

ss
 

Li
st

 o
f q

ua
lif

ie
d 

fa
m

ily
 

m
em

be
rs

 is
 c

on
ta

in
ed

 in
 

O
PW

D
D

 re
gu

la
tio

n 
14

 
N

Y
C

R
R

 §
 6

33
.1

0(
a)

(7
)(

iv
) 

 
 A

n 
ac

tiv
el

y 
in

vo
lv

ed
 sp

ou
se

; 
 A

n 
ac

tiv
el

y 
in

vo
lv

ed
 p

ar
en

t; 
 A

n 
ac

tiv
el

y 
in

vo
lv

ed
 a

du
lt 

ch
ild

; 

 A
m

en
d 

FH
C

D
A

 to
 a

dd
 to

 
th

e 
en

d 
of

 th
e 

pr
io

rit
y 

lis
t t

he
 

W
ill

ow
br

oo
k 

C
on

su
m

er
 

A
dv

is
or

y 
B

oa
rd

, a
nd

 th
e 

SD
M

C
 “

in
 c

as
es

 w
he

re
 su

ch
 

ar
tic

le
 is

 a
pp

lic
ab

le
”.

 
 A

pp
ly

 a
m

en
de

d 
FH

C
D

A
 

de
ci

si
on

 to
 a

ll.
   

 
 



NYSBA  Health Law Journal  |  Fall 2018  |  Vol. 23  |  No. 2 71    

GUARDIANSHIP AND SURROGATE DECISION-MAKING

R
ec

om
m

en
da

tio
ns

 fo
r 

A
m

en
di

ng
 th

e 
Fa

m
ily

 H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 A

ct
 to

 In
cl

ud
e 

H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 fo

r 
Pe

rs
on

s w
ith

 D
ev

el
op

m
en

ta
l D

is
ab

ili
tie

s a
nd

 P
at

ie
nt

s i
n 

or
 

T
ra

ns
fe

rr
ed

 fr
om

 M
en

ta
l H

ea
lth

 F
ac

ili
tie

s 
  

FH
C

D
A

 –
 P

H
L

 A
rt

ic
le

 2
9-

C
C

  
H

C
D

A
 –

 S
C

PA
 §

 1
75

0-
b 

 
 

O
PW

D
D

 R
E

G
U

L
A

T
IO

N
 

14
 N

Y
C

R
R

 §
 6

33
.1

0(
a)

(7
) 

(im
pl

em
en

ts
 §

 1
75

0-
b)

 

T
A

SK
 F

O
R

C
E

 P
R

O
PO

SA
L

 

   

m
em

be
rs

 it
 fu

lly
 re

pr
es

en
ts)

; 
or

 
 A

 su
rr

og
at

e 
de

ci
si

on
-m

ak
in

g 
co

m
m

itt
ee

 (S
D

M
C

). 
 

 A
n 

ac
tiv

el
y 

in
vo

lv
ed

 a
du

lt 
si

bl
in

g;
 

 A
n 

ac
tiv

el
y 

in
vo

lv
ed

 a
du

lt 
fa

m
ily

 m
em

be
r. 

St
an

da
rd

 b
y 

w
hi

ch
 d

ec
is

io
ns

 
sh

ou
ld

 b
e 

m
ad

e?
 

(1
) “

in
 a

cc
or

da
nc

e 
w

ith
 th

e 
pa

tie
nt

’s
 w

is
he

s,”
 o

r  
(2

) “
if 

th
e 

pa
tie

nt
’s

 w
is

he
s a

re
 

no
t r

ea
so

na
bl

y 
kn

ow
n 

an
d 

ca
nn

ot
 w

ith
 re

as
on

ab
le

 
di

lig
en

ce
 b

e 
as

ce
rta

in
ed

,”
 in

 th
e 

be
st

 in
te

re
st

s o
f t

he
 

pe
rs

on
. P

H
L 

§ 
29

94
-d

(4
)(

a)
(ii

) 

Th
e 

be
st

 in
te

re
st

s o
f t

he
 p

er
so

n 
an

d,
 w

he
n 

re
as

on
ab

ly
 k

no
w

n 
or

 
as

ce
rta

in
ab

le
 w

ith
 re

as
on

ab
le

 
di

lig
en

ce
, o

n 
th

e 
pe

rs
on

’s
 

w
is

he
s, 

in
cl

ud
in

g 
m

or
al

 a
nd

 
re

lig
io

us
 b

el
ie

fs
. S

C
PA

 §
 1

75
0-

b(
2)

(a
) 

N
/A

 
 A

m
en

d 
FH

C
D

A
 to

 c
la

rif
y 

th
at

 th
e 

“w
is

he
s s

ta
nd

ar
d”

 
re

fe
rs

 to
 th

e 
pa

tie
nt

’s
 w

is
he

s 
“h

el
d 

w
he

n 
th

e 
pa

tie
nt

 h
ad

 
ca

pa
ci

ty
.”

 
 P

ro
hi

bi
t c

er
ta

in
 

pr
es

um
pt

io
ns

 a
bo

ut
 p

at
ie

nt
s 

w
ith

 d
ev

el
op

m
en

t d
is

ab
ili

ty
 

or
 m

en
ta

l i
lln

es
s, 

an
d 

ce
rta

in
 

fin
an

ci
al

 c
on

si
de

ra
tio

ns
.  

W
ha

t 
co

ns
tit

ut
es

 “
be

st
 

in
te

re
st

?”
 

A
n 

as
se

ss
m

en
t o

f t
he

 p
at

ie
nt

’s
 

be
st

 in
te

re
st

s s
ha

ll 
in

cl
ud

e:
  

 c
on

si
de

ra
tio

n 
of

 th
e 

di
gn

ity
 

an
d 

un
iq

ue
ne

ss
 o

f e
ve

ry
 

pe
rs

on
; 

  
th

e 
po

ss
ib

ili
ty

 a
nd

 e
xt

en
t o

f 
pr

es
er

vi
ng

 th
e 

pa
tie

nt
’s

 li
fe

; 
 t

he
 p

re
se

rv
at

io
n,

 
im

pr
ov

em
en

t o
r r

es
to

ra
tio

n 
of

 th
e 

pa
tie

nt
’s

 h
ea

lth
 o

r 
fu

nc
tio

ni
ng

;  
 t

he
 re

lie
f o

f t
he

 p
at

ie
nt

’s
 

su
ff

er
in

g;
 a

nd
 a

ny
 m

ed
ic

al
 

co
nd

iti
on

 a
nd

 su
ch

 o
th

er
 

co
nc

er
ns

 a
nd

 v
al

ue
s a

s a
 

re
as

on
ab

le
 p

er
so

n 
in

 th
e 

pa
tie

nt
’s

 c
irc

um
st

an
ce

s 
w

ou
ld

 w
is

h 
to

 c
on

si
de

r. 
 

A
n 

as
se

ss
m

en
t o

f t
he

 p
er

so
n’

s 
be

st
 in

te
re

st
s s

ha
ll 

in
cl

ud
e 

co
ns

id
er

at
io

n 
of

: 
 th

e 
di

gn
ity

 a
nd

 u
ni

qu
en

es
s o

f 
ev

er
y 

pe
rs

on
; 

 th
e 

pr
es

er
va

tio
n,

 
im

pr
ov

em
en

t o
r r

es
to

ra
tio

n 
of

 th
e 

m
en

ta
lly

 re
ta

rd
ed

 
pe

rs
on

’s
 h

ea
lth

; 
 th

e 
re

lie
f o

f t
he

 m
en

ta
lly

 
re

ta
rd

ed
 p

er
so

n’
s s

uf
fe

rin
g 

by
 m

ea
ns

 o
f p

al
lia

tiv
e 

ca
re

 
an

d 
pa

in
 m

an
ag

em
en

t; 
 th

e 
un

iq
ue

 n
at

ur
e 

of
 

ar
tif

ic
ia

lly
 p

ro
vi

de
d 

nu
tri

tio
n 

or
 h

yd
ra

tio
n,

 a
nd

 th
e 

ef
fe

ct
 it

 
m

ay
 h

av
e 

on
 th

e 
m

en
ta

lly
 

re
ta

rd
ed

 p
er

so
n;

 a
nd

 

N
/A

 
 A

pp
ly

 F
H

C
D

A
 p

ro
vi

si
on

 to
 

al
l. 

 
 



72 NYSBA  Health Law Journal  |  Fall 2018  |  Vol. 23  |  No. 2

GUARDIANSHIP AND SURROGATE DECISION-MAKING

R
ec

om
m

en
da

tio
ns

 fo
r 

A
m

en
di

ng
 th

e 
Fa

m
ily

 H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 A

ct
 to

 In
cl

ud
e 

H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 fo

r 
Pe

rs
on

s w
ith

 D
ev

el
op

m
en

ta
l D

is
ab

ili
tie

s a
nd

 P
at

ie
nt

s i
n 

or
 

T
ra

ns
fe

rr
ed

 fr
om

 M
en

ta
l H

ea
lth

 F
ac

ili
tie

s  
  

FH
C

D
A

 –
 P

H
L

 A
rt

ic
le

 2
9-

C
C

  
H

C
D

A
 –

 S
C

PA
 §

 1
75

0-
b 

 
 

O
PW

D
D

 R
E

G
U

L
A

T
IO

N
 

14
 N

Y
C

R
R

 §
 6

33
.1

0(
a)

(7
) 

(im
pl

em
en

ts
 §

 1
75

0-
b)

 

T
A

SK
 F

O
R

C
E

 P
R

O
PO

SA
L

 

PH
L 

§ 
29

94
-d

(4
)(

a)
(ii

) 
 th

e 
en

tir
e 

m
ed

ic
al

 c
on

di
tio

n 
of

 th
e 

pe
rs

on
.  

SC
PA

 §
 1

75
0-

b(
2)

 

W
ha

t s
ta

nd
ar

ds
 

m
us

t b
e 

m
et

 fo
r 

a gu
ar

di
an

/s
ur

ro
g

at
e 

to
 m

ak
e 

a 
de

ci
si

on
 to

 
w

ith
ho

ld
/ 

w
ith

dr
aw

 L
ST

? 

If 
th

e 
tre

at
m

en
t w

ou
ld

 b
e 

an
 

ex
tra

or
di

na
ry

 b
ur

de
n 

to
 th

e 
pa

tie
nt

; a
nd

 a
tte

nd
in

g 
an

d 
co

nc
ur

rin
g 

ph
ys

ic
ia

n 
de

te
rm

in
e 

w
ith

 re
as

on
ab

le
 c

er
ta

in
ty

:  
(1

) t
he

 tr
ea

tm
en

t w
ou

ld
 b

e 
an

 
ex

tra
or

di
na

ry
 b

ur
de

n 
to

 th
e 

pa
tie

nt
 a

nd
 (a

) t
he

 p
at

ie
nt

’s
 

ill
ne

ss
 o

r i
nj

ur
y 

w
ill

 c
au

se
 

de
at

h 
w

ith
in

 6
 m

on
th

s;
 o

r 
(b

) t
he

 p
at

ie
nt

 is
 p

er
m

an
en

tly
 

un
co

ns
ci

ou
s, 

or
 

(2
) t

he
 p

ro
vi

si
on

 o
f t

re
at

m
en

t 
w

ou
ld

 in
vo

lv
e 

su
ch

 p
ai

n 
or

 
su

ff
er

in
g 

th
at

 it
 w

ou
ld

 b
e 

re
as

on
ab

ly
 d

ee
m

ed
 in

hu
m

an
e 

or
 e

xt
ra

or
di

na
ril

y 
bu

rd
en

so
m

e 
A

N
D

 th
e 

pa
tie

nt
 h

as
 a

n 
irr

ev
er

si
bl

e 
or

 in
cu

ra
bl

e 
co

nd
iti

on
. P

H
L 

§ 
29

94
-d

(5
)  

If 
th

e 
at

te
nd

in
g 

w
ith

 th
e 

co
nc

ur
re

nc
e 

of
 a

no
th

er
 

ph
ys

ic
ia

n 
de

te
rm

in
es

 to
 a

 
re

as
on

ab
le

 d
eg

re
e 

of
 m

ed
ic

al
 

ce
rta

in
ty

 th
at

: 
(i)

 th
e 

pe
rs

on
 w

ith
 D

D
 h

as
 a

 
m

ed
ic

al
 c

on
di

tio
n 

as
 fo

llo
w

s:
 

A
. a

 te
rm

in
al

 c
on

di
tio

n 
ex

pe
ct

ed
 to

 c
au

se
 d

ea
th

 w
ith

in
 

on
e 

ye
ar

 d
ef

in
ed

 b
y 

PH
L 

§ 
29

61
; o

r 
B

. p
er

m
an

en
t u

nc
on

sc
io

us
ne

ss
; 

or
 

C
. a

 m
ed

ic
al

 c
on

di
tio

n 
ot

he
r 

th
an

 su
ch

 p
er

so
n’

s D
D

 w
hi

ch
 

re
qu

ire
s l

ife
-s

us
ta

in
in

g 
tre

at
m

en
t, 

is
 ir

re
ve

rs
ib

le
 a

nd
 

w
hi

ch
 w

ill
 c

on
tin

ue
 

in
de

fin
ite

ly
; a

nd
 

(ii
) t

he
 li

fe
 su

st
ai

ni
ng

 tr
ea

tm
en

t 
w

ou
ld

 im
po

se
 a

n 
ex

tra
or

di
na

ry
 

bu
rd

en
 o

n 
su

ch
 p

er
so

n,
 in

 li
gh

t 
of

: 
A

. s
uc

h 
pe

rs
on

’s
 m

ed
ic

al
 

co
nd

iti
on

, o
th

er
 th

an
 th

e 
pe

rs
on

’s
 D

D
; a

nd
 

B
. t

he
 e

xp
ec

te
d 

ou
tc

om
e 

of
 th

e 
lif

e 
su

st
ai

ni
ng

 tr
ea

tm
en

t, 
no

tw
ith

st
an

di
ng

 th
e 

pe
rs

on
’s

 
D

D
.  

N
/A

 
  

A
m

en
d 

FH
C

D
A

 to
 re

pl
ac

e 
th

e 
si

x 
m

on
th

 d
ef

in
iti

on
 fo

r 
te

rm
in

al
 il

ln
es

s w
ith

 th
e 

H
C

D
A

’s
 o

ne
 y

ea
r d

ef
in

iti
on

. 
 A

pp
ly

 th
e 

am
en

de
d 

FH
C

D
A

 
st

an
da

rd
 to

 a
ll.

  
 



NYSBA  Health Law Journal  |  Fall 2018  |  Vol. 23  |  No. 2 73    

GUARDIANSHIP AND SURROGATE DECISION-MAKING

R
ec

om
m

en
da

tio
ns

 fo
r 

A
m

en
di

ng
 th

e 
Fa

m
ily

 H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 A

ct
 to

 In
cl

ud
e 

H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 fo

r 
Pe

rs
on

s w
ith

 D
ev

el
op

m
en

ta
l D

is
ab

ili
tie

s a
nd

 P
at

ie
nt

s i
n 

or
 

T
ra

ns
fe

rr
ed

 fr
om

 M
en

ta
l H

ea
lth

 F
ac

ili
tie

s  
  

FH
C

D
A

 –
 P

H
L

 A
rt

ic
le

 2
9-

C
C

  
H

C
D

A
 –

 S
C

PA
 §

 1
75

0-
b 

 
 

O
PW

D
D

 R
E

G
U

L
A

T
IO

N
 

14
 N

Y
C

R
R

 §
 6

33
.1

0(
a)

(7
) 

(im
pl

em
en

ts
 §

 1
75

0-
b)

 

T
A

SK
 F

O
R

C
E

 P
R

O
PO

SA
L

 

SC
PA

 §
 1

75
0-

b(
4)

(b
)(

i)-
(ii

i) 

D
oe

s L
ST

 
in

cl
ud

e 
ar

tif
ic

ia
l 

nu
tr

iti
on

 a
nd

 
hy

dr
at

io
n?

 

Y
es

. S
ta

nd
ar

ds
 fo

r t
hi

s a
re

 th
e 

sa
m

e 
as

 fo
r a

ll 
w

ith
ho

ld
in

g 
an

d 
w

ith
dr

aw
in

g 
de

ci
si

on
s. 

W
he

re
 a

 p
hy

si
ci

an
 o

bj
ec

ts
 to

 a
 

w
ith

ho
ld

/w
ith

dr
aw

 d
ec

is
io

n 
fo

r 
ar

tif
ic

ia
l n

ut
rit

io
n/

hy
dr

at
io

n 
ba

se
d 

on
 “

in
hu

m
an

e”
 c

rit
er

ia
, 

re
qu

ire
s e

th
ic

s r
ev

ie
w

 
co

m
m

itt
ee

 (E
R

C
) r

ev
ie

w
. 

PH
L 

§ 
29

94
-d

(5
)(

c)
 

[N
ot

e:
 p

ro
vi

di
ng

 n
ut

rit
io

n 
an

d 
hy

dr
at

io
n 

or
al

ly
, w

ith
ou

t 
re

lia
nc

e 
on

 m
ed

ic
al

 tr
ea

tm
en

t, 
is

 n
ot

 “
he

al
th

 c
ar

e”
 u

nd
er

 th
is

 
la

w
.] 

Y
es

. H
ow

ev
er

, i
n 

th
e 

ca
se

 o
f a

 
de

ci
si

on
 to

 w
ith

dr
aw

 o
r 

w
ith

ho
ld

 a
rti

fic
ia

lly
 p

ro
vi

de
d 

nu
tri

tio
n 

or
 h

yd
ra

tio
n 

th
er

e 
is

 
an

 a
dd

iti
on

al
 re

qu
ire

m
en

t t
ha

t: 
(1

) t
he

re
 is

 n
o 

re
as

on
ab

le
 h

op
e 

of
 m

ai
nt

ai
ni

ng
 li

fe
; o

r 
(2

) t
he

 a
rti

fic
ia

lly
 p

ro
vi

de
d 

nu
tri

tio
n 

or
 h

yd
ra

tio
n 

m
us

t 
po

se
 a

n 
ex

tra
or

di
na

ry
 b

ur
de

n.
  

SC
PA

 §
 1

75
0-

b(
4)

(b
)(

iii
) 

 

 N
/A

 
 A

pp
ly

 F
H

C
D

A
 p

ro
vi

si
on

 to
 

al
l. 

 
 

Is
 C

PR
 a

 L
ST

 ?
 

Y
es

. P
H

L 
§ 

29
94

-a
(1

9)
.  

A
 

su
rr

og
at

e 
de

ci
si

on
 to

 c
on

se
nt

 to
 

a 
D

N
R

 o
rd

er
 m

us
t b

e 
ba

se
d 

on
 

th
e 

FH
C

D
A

’s
 c

lin
ic

al
 c

rit
er

ia
. 

   

Y
es

. S
C

PA
 §

 1
75

0-
b(

1)
 

C
ar

di
op

ul
m

on
ar

y 
re

su
sc

ita
tio

n 
is

 p
re

su
m

ed
 to

 b
e 

lif
e-

su
st

ai
ni

ng
 tr

ea
tm

en
t w

ith
ou

t 
th

e 
ne

ce
ss

ity
 o

f a
 m

ed
ic

al
 

ju
dg

m
en

t b
y 

an
 a

tte
nd

in
g 

ph
ys

ic
ia

n.
 F

H
C

D
A

 m
ad

e 
SC

PA
 §

 1
75

0-
b 

ap
pl

ic
ab

le
 to

 
D

N
R

 o
rd

er
s f

or
 p

er
so

ns
 w

ith
 

de
ve

lo
pm

en
ta

l d
is

ab
ili

tie
s. 

 

N
/A

 
 A

pp
ly

 F
H

C
D

A
 p

ro
vi

si
on

 to
 

al
l. 

 
 

G
ro

un
ds

 fo
r 

D
N

R
 

Sa
m

e 
as

 fo
r a

ll 
w

ith
ho

ld
/w

ith
dr

aw
 d

ec
is

io
ns

 
un

de
r F

H
C

D
A 

 
 N

o 
st

an
da

rd
 sp

ec
ifi

ca
lly

 
re

la
tin

g 
to

 th
e 

m
ed

ic
al

ly
 fu

til
ity

 

Sa
m

e 
as

 fo
r o

th
er

 d
ec

is
io

ns
 

re
ga

rd
in

g 
w

ith
ho

ld
in

g 
or

 
w

ith
dr

aw
in

g 
of

 li
fe

 su
st

ai
ni

ng
 

tre
at

m
en

t u
nd

er
 th

e 
H

C
D

A
.  

 

Th
e 

FH
C

D
A

 a
m

en
de

d 
SC

PA
 §

 
17

50
-b

 to
 in

cl
ud

e 
C

PR
 w

ith
in

 
th

e 
de

fin
iti

on
 o

f l
ife

 su
st

ai
ni

ng
 

tre
at

m
en

t. 
 A

s a
 re

su
lt,

 a
 D

N
R

 
or

de
r i

s i
ss

ue
d 

in
 c

om
pl

ia
nc

e 
w

ith
 th

e 
H

C
D

A
 p

ro
ce

ss
, a

nd
 

 A
pp

ly
 F

H
C

D
A

 p
ro

vi
si

on
 to

 
al

l. 
 

 



74 NYSBA  Health Law Journal  |  Fall 2018  |  Vol. 23  |  No. 2

GUARDIANSHIP AND SURROGATE DECISION-MAKING

R
ec

om
m

en
da

tio
ns

 fo
r 

A
m

en
di

ng
 th

e 
Fa

m
ily

 H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 A

ct
 to

 In
cl

ud
e 

H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 fo

r 
Pe

rs
on

s w
ith

 D
ev

el
op

m
en

ta
l D

is
ab

ili
tie

s a
nd

 P
at

ie
nt

s i
n 

or
 

T
ra

ns
fe

rr
ed

 fr
om

 M
en

ta
l H

ea
lth

 F
ac

ili
tie

s  
  

FH
C

D
A

 –
 P

H
L

 A
rt

ic
le

 2
9-

C
C

  
H

C
D

A
 –

 S
C

PA
 §

 1
75

0-
b 

 
 

O
PW

D
D

 R
E

G
U

L
A

T
IO

N
 

14
 N

Y
C

R
R

 §
 6

33
.1

0(
a)

(7
) 

(im
pl

em
en

ts
 §

 1
75

0-
b)

 

T
A

SK
 F

O
R

C
E

 P
R

O
PO

SA
L

 

of
 re

su
sc

ita
tio

n 
(a

lth
ou

gh
 a

ll 
or

 
m

os
t s

uc
h 

ca
se

s w
ou

ld
 m

ee
t t

he
 

“i
nh

um
an

e 
or

 e
xt

ra
or

di
na

ril
y 

bu
rd

en
so

m
e”

 st
an

da
rd

). 
  

th
e 

D
N

R
 re

gu
la

tio
n 

in
 1

4 
N

Y
C

R
R

 §
 6

33
.1

8 
is

 n
o 

lo
ng

er
 

ap
pl

ic
ab

le
. 

M
us

t a
ny

on
e 

ap
pr

ov
e 

gu
ar

di
an

/ 
su

rr
og

at
e’

s 
de

ci
si

on
 to

 
w

ith
ho

ld
/ 

w
ith

dr
aw

 L
ST

? 

In
 a

 re
sid

en
tia

l h
ea

lth
ca

re
 

fa
ci

lit
y,

 th
e 

Et
hi

cs
 R

ev
ie

w
 

C
om

m
itt

ee
 o

r c
ou

rt 
of

 
co

m
pe

te
nt

 ju
ris

di
ct

io
n 

re
vi

ew
s 

an
d 

ap
pr

ov
es

 a
 su

rr
og

at
e’

s 
de

ci
si

on
 to

 re
fu

se
 li

fe
 

su
st

ai
ni

ng
 tr

ea
tm

en
t b

as
ed

 o
n 

th
e 

“i
nh

um
an

e 
or

 
ex

tra
or

di
na

ril
y 

bu
rd

en
so

m
e”

 
st

an
da

rd
” 

(n
ot

 re
qu

ire
d 

in
 th

e 
ca

se
 o

f C
PR

). 
PH

L 
§ 

29
94

-
d(

5)
(b

). 
 Fo

r d
ec

is
io

ns
 in

 o
th

er
 lo

ca
tio

ns
, 

no
t u

nl
es

s a
n 

ob
je

ct
io

n 
is

 m
ad

e 
to

 th
e 

de
ci

si
on

. P
H

L 
§ 

29
94

-
f(

1)
 a

nd
 (2

) 

A
lth

ou
gh

 a
pp

ro
va

l i
s n

ot
 

sp
ec

ifi
ca

lly
 re

qu
ire

d,
 c

er
ta

in
 

pa
rti

es
 m

us
t b

e 
pr

ov
id

ed
 n

ot
ic

e 
of

 a
 d

ec
is

io
n 

to
 w

ith
ho

ld
 o

r 
w

ith
dr

aw
 L

ST
 a

nd
 c

an
 fi

le
 

ob
je

ct
io

ns
. 

 Sp
ec

ifi
c 

re
qu

ire
m

en
ts

 a
re

 
in

cl
ud

ed
 in

 n
ot

ifi
ca

tio
n 

se
ct

io
n 

be
lo

w
. 

N
/A

 
 A

pp
ly

 F
H

C
D

A
 p

ro
vi

si
on

 
re

le
va

nt
 to

 re
si

de
nt

ia
l 

he
al

th
ca

re
 fa

ci
lit

ie
s. 

 A
pp

ly
 F

H
C

D
A

 p
ro

vi
si

on
 fo

r 
ob

je
ct

io
n 

re
so

lu
tio

n 
w

ith
 

am
en

dm
en

t f
or

 p
er

so
ns

 w
ith

 
de

ve
lo

pm
en

ta
l d

is
ab

ili
ty

 
ou

ts
id

e 
of

 in
st

itu
tio

na
l 

se
tti

ng
s (

se
e 

se
ct

io
n 

be
lo

w
 

on
 O

bj
ec

tio
ns

). 
 

 

W
ha

t i
s t

he
 

pr
op

er
 m

et
ho

d 
fo

r 
th

e 
gu

ar
di

an
/s

ur
ro

g
at

e 
to

 e
xp

re
ss

 a
 

w
ith

ho
ld

/ 
w

ith
dr

aw
 

de
ci

si
on

? 
 

Th
e 

su
rr

og
at

e 
sh

al
l e

xp
re

ss
 a

 
de

ci
si

on
 to

 w
ith

dr
aw

 o
r 

w
ith

ho
ld

 li
fe

-s
us

ta
in

in
g 

tre
at

m
en

t e
ith

er
 o

ra
lly

 to
 a

n 
at

te
nd

in
g 

ph
ys

ic
ia

n 
or

 in
 

w
rit

in
g.

 P
H

L 
§ 

29
94

-d
(5

)(
e)

 

Th
e 

gu
ar

di
an

 sh
al

l e
xp

re
ss

 a
 

de
ci

si
on

 to
 w

ith
dr

aw
 o

r 
w

ith
ho

ld
 li

fe
-s

us
ta

in
in

g 
tre

at
m

en
t e

ith
er

:  
(1

) i
n 

w
rit

in
g,

 d
at

ed
 a

nd
 si

gn
ed

 
in

 th
e 

pr
es

en
ce

 o
f o

ne
 w

itn
es

s 
ei

gh
te

en
 y

ea
rs

 o
f a

ge
 o

r o
ld

er
 

w
ho

 sh
al

l s
ig

n 
th

e 
de

ci
si

on
, a

nd
 

pr
es

en
te

d 
to

 th
e 

at
te

nd
in

g 
ph

ys
ic

ia
n…

; o
r 

(2
) o

ra
lly

, t
o 

tw
o 

pe
rs

on
s 

ei
gh

te
en

 y
ea

rs
 o

f a
ge

 o
r o

ld
er

, 

N
/A

 
 A

pp
ly

 F
H

C
D

A
 p

ro
vi

si
on

 to
 

al
l. 

 
 



NYSBA  Health Law Journal  |  Fall 2018  |  Vol. 23  |  No. 2 75    

GUARDIANSHIP AND SURROGATE DECISION-MAKING

R
ec

om
m

en
da

tio
ns

 fo
r 

A
m

en
di

ng
 th

e 
Fa

m
ily

 H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 A

ct
 to

 In
cl

ud
e 

H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 fo

r 
Pe

rs
on

s w
ith

 D
ev

el
op

m
en

ta
l D

is
ab

ili
tie

s a
nd

 P
at

ie
nt

s i
n 

or
 

T
ra

ns
fe

rr
ed

 fr
om

 M
en

ta
l H

ea
lth

 F
ac

ili
tie

s  
  

FH
C

D
A

 –
 P

H
L

 A
rt

ic
le

 2
9-

C
C

  
H

C
D

A
 –

 S
C

PA
 §

 1
75

0-
b 

 
 

O
PW

D
D

 R
E

G
U

L
A

T
IO

N
 

14
 N

Y
C

R
R

 §
 6

33
.1

0(
a)

(7
) 

(im
pl

em
en

ts
 §

 1
75

0-
b)

 

T
A

SK
 F

O
R

C
E

 P
R

O
PO

SA
L

 

at
 le

as
t o

ne
 o

f w
ho

m
 is

 th
e 

m
en

ta
lly

 re
ta

rd
ed

 p
er

so
n’

s 
at

te
nd

in
g 

ph
ys

ic
ia

n.
   

   
   

  
SC

PA
 §

 1
75

0-
b(

4)
(c

)(
i-i

i) 

N
ot

ifi
ca

tio
n 

of
 

de
ci

si
on

 to
 

w
ith

ho
ld

/ 
w

ith
dr

aw
 li

fe
 

su
st

ai
ni

ng
 

tr
ea

tm
en

t 
(L

ST
)?

 

N
o 

no
tif

ic
at

io
n 

re
qu

ire
m

en
t f

or
 

de
ci

si
on

 to
 w

ith
ho

ld
/w

ith
dr

aw
 

LS
T.

 
 A

fte
r a

 p
hy

si
ci

an
 h

as
 

de
te

rm
in

ed
 th

at
 a

 p
at

ie
nt

 is
 

in
ca

pa
ci

ta
te

d,
 th

e 
FH

C
D

A
 

re
qu

ire
s t

ha
t n

ot
ic

e 
m

us
t b

e 
gi

ve
n 

to
: t

he
 p

at
ie

nt
; a

 p
er

so
n 

in
 th

e 
hi

gh
es

t a
va

ila
bl

e 
ca

te
go

ry
 o

f t
he

 su
rr

og
at

e 
de

ci
si

on
-m

ak
in

g 
hi

er
ar

ch
y;

 a
nd

 
to

 th
e 

D
ire

ct
or

 o
f t

he
 M

en
ta

l 
H

yg
ie

ne
 fa

ci
lit

y 
an

d 
M

en
ta

l 
H

yg
ie

ne
 L

eg
al

 S
er

vi
ce

 
(M

H
LS

) i
f t

he
 p

er
so

n 
is

 
tra

ns
fe

rr
ed

 fr
om

 a
 m

en
ta

l 
hy

gi
en

e 
fa

ci
lit

y.
 P

H
L 

§ 
29

94
(c

)(
4)

 

A
t l

ea
st

 4
8 

ho
ur

s b
ef

or
e 

th
e 

im
pl

em
en

ta
tio

n 
of

 a
 d

ec
is

io
n 

to
 

wi
th

dr
aw

 L
ST

, o
r a

t t
he

 e
ar

lie
st

 
po

ss
ib

le
 ti

m
e 

pr
io

r t
o 

th
e 

im
pl

em
en

ta
tio

n 
of

 a
 d

ec
is

io
n 

to
 

wi
th

ho
ld

 L
ST

, t
he

 a
tte

nd
in

g 
ph

ys
ic

ia
n 

sh
al

l n
ot

ify
: 

(1
) t

he
 p

at
ie

nt
 (u

nl
es

s t
he

 
at

te
nd

in
g 

ph
ys

ic
ia

n 
de

te
rm

in
es

 
w

ith
 c

on
fir

m
at

io
n 

th
at

 th
e 

in
di

vi
du

al
 w

ou
ld

 su
ff

er
 

im
m

ed
ia

te
 a

nd
 se

ve
re

 in
ju

ry
 

fr
om

 su
ch

 n
ot

ifi
ca

tio
n)

; 
(2

) i
f t

he
 p

er
so

n 
is

 in
 o

r w
as

 
tra

ns
fe

rr
ed

 fr
om

 a
 re

si
de

nt
ia

l 
fa

ci
lit

y 
op

er
at

ed
, l

ic
en

se
d,

 o
r 

au
th

or
iz

ed
 b

y 
O

PW
D

D
, t

he
 

C
EO

 o
f t

he
 a

ge
nc

y 
or

 
or

ga
ni

za
tio

n 
op

er
at

in
g 

su
ch

 
fa

ci
lit

y 
an

d 
M

H
LS

; 
(3

) i
f t

he
 p

er
so

n 
is

 n
ot

 in
 a

nd
 

w
as

 n
ot

 tr
an

sf
er

re
d 

fr
om

 su
ch

 a
 

fa
ci

lit
y 

or
 p

ro
gr

am
, t

he
 

C
om

m
is

si
on

er
 o

f O
W

PD
D

 o
r 

hi
s o

r h
er

 d
es

ig
ne

e.
  

SC
PA

 §
 1

75
0-

b(
4)

(e
)(

i)-
(ii

i) 

U
po

n 
re

ce
ip

t o
f n

ot
ifi

ca
tio

n 
th

e 
C

EO
 o

f t
he

 a
ge

nc
y 

sh
al

l 
co

nf
irm

 th
at

 th
e 

pe
rs

on
's 

co
nd

iti
on

 m
ee

ts
 a

ll 
of

 th
e 

cr
ite

ria
 se

t f
or

th
 in

 S
C

PA
 §

 
17

50
-b

(4
)(

a)
 a

nd
 (b

). 
In

 th
e 

ev
en

t t
ha

t t
he

 C
EO

 is
 n

ot
 

co
nv

in
ce

d 
th

at
 a

ll 
of

 th
e 

ne
ce

ss
ar

y 
cr

ite
ria

 a
re

 m
et

, h
e 

or
 

sh
e 

m
ay

 o
bj

ec
t t

o 
th

e 
de

ci
si

on
 

an
d/

or
 in

iti
at

e 
a 

sp
ec

ia
l 

pr
oc

ee
di

ng
 to

 re
so

lv
e 

su
ch

 
di

sp
ut

e 
in

 a
cc

or
da

nc
e 

w
ith

 
SC

PA
 §

 1
75

0-
b(

5)
 a

nd
 (6

). 
14

 N
Y

C
R

R
 §

 6
33

.1
0(

a)
(7

)(
ii)

 
 Fo

r p
ur

po
se

s o
f c

om
m

un
ic

at
in

g 
th

e 
no

tif
ic

at
io

n 
re

qu
ire

d 
by

 §
 

17
50

-b
(4

)(
e)

(ii
i) 

th
e 

co
m

m
is

si
on

er
 d

es
ig

na
te

s t
he

 
di

re
ct

or
s o

f e
ac

h 
of

 th
e 

D
D

SO
s 

to
 re

ce
iv

e 
su

ch
 n

ot
ifi

ca
tio

n 
fr

om
 a

n 
at

te
nd

in
g 

ph
ys

ic
ia

n.
  I

n 
an

y 
su

ch
 c

as
e,

 th
e 

D
D

SO
 

di
re

ct
or

 sh
al

l c
on

fir
m

 th
at

 th
e 

pe
rs

on
’s

 c
on

di
tio

n 
m

ee
ts

 a
ll 

of
 

th
e 

cr
ite

ria
 se

t f
or

th
 in

 S
C

PA
 §

 
17

50
-b

(4
)(

a)
 a

nd
 (b

). 
In

 th
e 

ev
en

t t
ha

t t
he

 d
ire

ct
or

 is
 n

ot
 

 A
m

en
d 

FH
C

D
A

 to
 in

cl
ud

e,
 

in
 th

e 
ca

se
 o

f p
at

ie
nt

 w
ith

 
de

ve
lo

pm
en

ta
l d

is
ab

ili
tie

s 
(D

D
), 

H
C

D
A

 n
ot

ifi
ca

tio
ns

 to
 

fa
ci

lit
y 

di
re

ct
or

 a
nd

 M
H

LS
.  

 I
nc

lu
de

 re
qu

ire
m

en
t t

ha
t 

M
H

LS
 b

e 
av

ai
la

bl
e 

to
 

re
ce

iv
e 

no
tic

e 
at

 a
ny

 ti
m

e,
 

an
d 

ca
n 

w
ai

ve
 it

s r
ig

ht
 to

 
re

ce
iv

e 
no

tic
e.

 
 F

or
 p

at
ie

nt
s w

ith
 D

D
, a

m
en

d 
FH

C
D

A
 to

 e
st

ab
lis

h 
th

at
 

M
H

LS
’s

 a
tte

nd
an

ce
 a

t a
 

cl
in

ic
al

 te
am

 m
ee

tin
g 

w
ith

 
th

e 
ph

ys
ic

ia
n,

 su
rr

og
at

e,
 a

nd
 

ot
he

r r
el

ev
an

t h
ea

lth
 c

ar
e 

pr
ov

id
er

s s
at

is
fie

s t
he

 n
ot

ic
e 

re
qu

ire
m

en
t. 

 A
pp

ly
 a

m
en

de
d 

FH
C

D
A

 
pr

ov
is

io
n 

to
 a

ll.
  

 



76 NYSBA  Health Law Journal  |  Fall 2018  |  Vol. 23  |  No. 2

GUARDIANSHIP AND SURROGATE DECISION-MAKING

R
ec

om
m

en
da

tio
ns

 fo
r 

A
m

en
di

ng
 th

e 
Fa

m
ily

 H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 A

ct
 to

 In
cl

ud
e 

H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 fo

r 
Pe

rs
on

s w
ith

 D
ev

el
op

m
en

ta
l D

is
ab

ili
tie

s a
nd

 P
at

ie
nt

s i
n 

or
 

T
ra

ns
fe

rr
ed

 fr
om

 M
en

ta
l H

ea
lth

 F
ac

ili
tie

s  
  

FH
C

D
A

 –
 P

H
L

 A
rt

ic
le

 2
9-

C
C

  
H

C
D

A
 –

 S
C

PA
 §

 1
75

0-
b 

 
 

O
PW

D
D

 R
E

G
U

L
A

T
IO

N
 

14
 N

Y
C

R
R

 §
 6

33
.1

0(
a)

(7
) 

(im
pl

em
en

ts
 §

 1
75

0-
b)

 

T
A

SK
 F

O
R

C
E

 P
R

O
PO

SA
L

 

co
nv

in
ce

d 
th

at
 a

ll 
of

 th
e 

ne
ce

ss
ar

y 
cr

ite
ria

 a
re

 m
et

, h
e 

or
 

sh
e 

m
ay

 o
bj

ec
t t

o 
th

e 
de

ci
si

on
 

an
d/

or
 in

iti
at

e 
a 

sp
ec

ia
l 

pr
oc

ee
di

ng
 to

 re
so

lv
e 

su
ch

 
di

sp
ut

e 
in

 a
cc

or
da

nc
e 

w
ith

 
SC

PA
 §

 1
75

0-
b(

5)
 a

nd
 (6

). 
14

 
N

Y
C

R
R

 §
 6

33
.1

0 
(a

)(
7)

(ii
i) 

W
ha

t i
f t

he
re

 is
 

an
 o

bj
ec

tio
n 

to
 

th
e 

G
ua

rd
ia

n/
su

rr
o

ga
te

 w
ith

ho
ld

/ 
w

ith
dr

aw
 

de
ci

si
on

? 

If 
pa

tie
nt

 o
bj

ec
ts

 to
 a

 h
ea

lth
 

ca
re

 d
ec

is
io

n 
by

 a
 su

rr
og

at
e,

 
th

e 
pa

tie
nt

’s
 o

bj
ec

tio
n 

sh
al

l 
pr

ev
ai

l u
nl

es
s a

 c
ou

rt 
m

ak
es

 
an

y 
fin

di
ng

 re
qu

ire
d 

by
 la

w
 to

 
au

th
or

iz
e 

th
e 

tre
at

m
en

t. 
PH

L 
§ 

29
94

-c
(6

) 
  If 

at
te

nd
in

g 
ph

ys
ic

ia
n 

ob
je

ct
s 

to
 th

e 
su

rr
og

at
e’

s d
ec

is
io

n 
to

 
pr

ov
id

e 
lif

e-
su

st
ai

ni
ng

 c
ar

e,
 th

e 
ph

ys
ic

ia
n 

m
us

t f
irs

t m
ak

e 
th

e 
su

rr
og

at
e 

aw
ar

e 
of

 th
e 

ob
je

ct
io

n 
an

d 
th

en
 e

ith
er

: 
tra

ns
fe

r t
he

 c
as

e 
to

 a
no

th
er

 
do

ct
or

; o
r m

ak
e 

su
re

 th
e 

m
at

te
r 

is
 re

fe
rr

ed
 to

 th
e 

et
hi

cs
 re

vi
ew

 
co

m
m

itt
ee

 (E
R

C
) o

r a
 c

ou
rt 

of
 

co
m

pe
te

nt
 ju

ris
di

ct
io

n.
 P

H
L 

§ 
29

94
-f(

1)
 

 In
 a

 g
en

er
al

 h
os

pi
ta

l, 
if 

an
 

at
te

nd
in

g 
ph

ys
ic

ia
n 

ob
je

ct
s t

o 
su

rr
og

at
e’

s d
ec

is
io

n 
to

 
w

ith
dr

aw
/w

ith
ho

ld
 n

ut
rit

io
n 

or
 

Th
e 

de
ci

si
on

 to
 w

ith
ho

ld
 o

r 
w

ith
dr

aw
 L

ST
 is

 su
sp

en
de

d,
 

pe
nd

in
g 

ju
di

ci
al

 re
vi

ew
, e

xc
ep

t 
if 

th
e 

su
sp

en
si

on
 w

ou
ld

 in
 

re
as

on
ab

le
 m

ed
ic

al
 ju

dg
m

en
t 

be
 li

ke
ly

 to
 re

su
lt 

in
 th

e 
de

at
h 

of
 th

e 
pe

rs
on

, i
n 

th
e 

ev
en

t o
f a

n 
ob

je
ct

io
n 

to
 su

ch
 d

ec
is

io
n 

at
 

an
y 

tim
e 

by
: 

(i)
 th

e 
pe

rs
on

 w
ith

 
de

ve
lo

pm
en

ta
l d

is
ab

ili
tie

s o
n 

w
ho

se
 b

eh
al

f t
he

 d
ec

is
io

n 
w

as
 

m
ad

e;
 o

r 
(ii

) a
 p

ar
en

t o
r a

du
lt 

si
bl

in
g 

w
ho

 e
ith

er
 re

si
de

s w
ith

 o
r h

as
 

m
ai

nt
ai

ne
d 

su
bs

ta
nt

ia
l a

nd
 

co
nt

in
uo

us
 c

on
ta

ct
 w

ith
 th

e 
pe

rs
on

 w
ith

 d
ev

el
op

m
en

ta
l 

di
sa

bi
lit

ie
s;

 o
r 

(ii
i) 

th
e 

at
te

nd
in

g 
ph

ys
ic

ia
n;

 o
r 

(iv
) a

ny
 o

th
er

 h
ea

lth
 c

ar
e 

 
pr

ac
tit

io
ne

r p
ro

vi
di

ng
 se

rv
ic

es
 

to
 th

e 
pe

rs
on

 w
ith

 
de

ve
lo

pm
en

ta
l d

is
ab

ili
tie

s, 
 

w
ho

 is
 li

ce
ns

ed
 p

ur
su

an
t t

o 
 

N
/A

 
 A

m
en

d 
FH

C
D

A
 to

 im
po

se
 

st
ay

 o
f D

N
R

 o
rd

er
 o

n 
ob

je
ct

io
n 

by
 M

H
LS

 o
r 

D
ire

ct
or

 o
nl

y 
if 

th
ei

r 
ob

je
ct

io
n 

pr
ov

id
es

 a
 b

as
is

 fo
r 

th
e 

ob
je

ct
io

n,
 a

nd
 if

 th
e 

ba
si

s 
is

 a
 m

ed
ic

al
 o

bj
ec

tio
n,

 th
at

 it
 

is
 w

rit
te

n 
by

 a
 p

hy
si

ci
an

, 
ph

ys
ic

ia
n’

s a
ss

is
ta

nt
, o

r 
nu

rs
e 

pr
ac

tit
io

ne
r. 

  
 A

pp
ly

 F
H

C
D

A
 st

an
da

rd
 

al
lo

w
in

g 
fo

r E
R

C
 re

so
lu

tio
n 

to
 a

ll 
pe

rs
on

s, 
ex

ce
pt

, f
or

 
pe

rs
on

s w
ith

 d
ev

el
op

m
en

ta
l 

di
sa

bi
lit

ie
s o

ut
si

de
 o

f 
in

st
itu

tio
na

l s
et

tin
gs

 (i
.e

. 
pr

iv
at

e 
ho

m
e)

, e
m

po
w

er
 

C
om

m
is

si
on

er
 o

f O
PW

D
D

 
to

 p
ro

m
ul

ga
te

 re
gu

la
tio

ns
 to

 
es

ta
bl

is
h 

di
sp

ut
e 

re
so

lu
tio

n 
bo

dy
. 

 E
xe

m
pt

 d
ec

is
io

ns
 m

ad
e 

by
 

su
rr

og
at

e 
de

ci
si

on
 m

ak
in

g 
co

m
m

itt
ee

s (
SD

M
C)

 fr
om

 
ER

C
 re

vi
ew

. 



NYSBA  Health Law Journal  |  Fall 2018  |  Vol. 23  |  No. 2 77    

GUARDIANSHIP AND SURROGATE DECISION-MAKING

R
ec

om
m

en
da

tio
ns

 fo
r 

A
m

en
di

ng
 th

e 
Fa

m
ily

 H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 A

ct
 to

 In
cl

ud
e 

H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 fo

r 
Pe

rs
on

s w
ith

 D
ev

el
op

m
en

ta
l D

is
ab

ili
tie

s a
nd

 P
at

ie
nt

s i
n 

or
 

T
ra

ns
fe

rr
ed

 fr
om

 M
en

ta
l H

ea
lth

 F
ac

ili
tie

s  
  

FH
C

D
A

 –
 P

H
L

 A
rt

ic
le

 2
9-

C
C

  
H

C
D

A
 –

 S
C

PA
 §

 1
75

0-
b 

 
 

O
PW

D
D

 R
E

G
U

L
A

T
IO

N
 

14
 N

Y
C

R
R

 §
 6

33
.1

0(
a)

(7
) 

(im
pl

em
en

ts
 §

 1
75

0-
b)

 

T
A

SK
 F

O
R

C
E

 P
R

O
PO

SA
L

 

hy
dr

at
io

n,
 th

en
 th

e 
ER

C
 o

r a
 

co
ur

t o
f c

om
pe

te
nt

 ju
ris

di
ct

io
n 

m
us

t r
ev

ie
w

 th
e 

de
ci

si
on

. P
H

L 
§ 

29
94

-d
(5

)(
c)

 
 If 

an
y 

ot
he

r p
ar

ty
, i

nc
lu

di
ng

 th
e 

su
rr

og
at

e 
or

 a
no

th
er

 o
n 

th
e 

su
rr

og
at

e 
hi

er
ar

ch
y 

lis
t, 

m
ak

es
 

an
 o

bj
ec

tio
n 

to
 th

e 
de

ci
si

on
 a

nd
 

th
is

 o
bj

ec
tio

n 
is

 k
no

w
n 

to
 th

e 
ph

ys
ic

ia
n,

 th
e 

ph
ys

ic
ia

n 
m

us
t 

re
fe

r t
he

 m
at

te
r t

o 
th

e 
ER

C
. 

PH
L 

§ 
29

94
-f(

2)
 

Ed
uc

at
io

n 
La

w
 A

rti
cl

e 
13

1,
  

13
1-

B
, 1

32
, 1

33
, 1

36
, 1

39
, 1

41
, 

14
3,

 1
44

, 1
53

, 1
54

, 1
56

, 1
59

 o
r  

16
4;

 o
r 

(v
) t

he
 C

hi
ef

 E
xe

cu
tiv

e 
O

ff
ic

er
;  

(v
i) 

th
e 

M
en

ta
l H

yg
ie

ne
 L

eg
al

 
Se

rv
ic

e 
if 

th
e 

pe
rs

on
 is

 in
 o

r 
w

as
 tr

an
sf

er
re

d 
fr

om
 a

 
re

si
de

nt
ia

l f
ac

ili
ty

 o
r p

ro
gr

am
 

op
er

at
ed

, a
pp

ro
ve

d 
or

 li
ce

ns
ed

 
by

 O
PW

D
D

 
(v

ii)
 th

e 
C

om
m

is
si

on
er

 o
f 

O
PW

D
D

, o
r t

he
 

C
om

m
is

si
on

er
’s

 d
es

ig
ne

e,
 if

 
th

e 
pe

rs
on

 is
 n

ot
 in

 a
nd

 w
as

 n
ot

 
tra

ns
fe

rr
ed

 fr
om

 su
ch

 a
 fa

ci
lit

y 
or

 p
ro

gr
am

. 
SC

PA
 §

 1
75

0-
b(

5)
(a

) 
 W

hi
le

 th
e 

de
ci

si
on

 is
 

su
sp

en
de

d,
 th

e 
pa

rti
es

 m
ay

 tr
y 

to
 re

so
lv

e 
th

e 
is

su
e 

th
ro

ug
h 

no
nb

in
di

ng
 d

is
pu

te
 m

ed
ia

tio
n.

 
SC

PA
 §

 1
75

0-
b(

5)
(d

) 
 H

ow
ev

er
, o

nl
y 

ce
rta

in
 p

ar
tie

s 
ar

e 
au

th
or

iz
ed

 to
 in

iti
at

e 
a 

sp
ec

ia
l p

ro
ce

ed
in

g 
w

ith
 re

sp
ec

t 
to

 a
ny

 d
is

pu
te

. T
he

y 
ar

e 
th

e 
su

rr
og

at
e,

 th
e 

at
te

nd
in

g 
ph

ys
ic

ia
n,

 th
e 

C
EO

 o
f t

he
 

O
PW

D
D

 o
pe

ra
te

d 
or

 c
er

tif
ie

d 
re

si
de

nt
ia

l a
ge

nc
y,

 M
H

LS
, a

nd
 

 A
m

en
d 

FH
C

D
A

 to
 e

xp
lic

itl
y 

al
lo

w
 a

ll 
pa

rti
es

 to
 b

yp
as

s 
di

sp
ut

e 
re

so
lu

tio
n 

in
 fa

vo
r o

f 
a 

co
ur

t p
ro

ce
ed

in
g,

 o
r t

o 
in

iti
at

e 
a 

co
ur

t p
ro

ce
ed

in
g 

at
 

an
y 

tim
e 

du
rin

g 
et

hi
cs

 
co

m
m

itt
ee

 re
vi

ew
.  

 



78 NYSBA  Health Law Journal  |  Fall 2018  |  Vol. 23  |  No. 2

GUARDIANSHIP AND SURROGATE DECISION-MAKING

R
ec

om
m

en
da

tio
ns

 fo
r 

A
m

en
di

ng
 th

e 
Fa

m
ily

 H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 A

ct
 to

 In
cl

ud
e 

H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 fo

r 
Pe

rs
on

s w
ith

 D
ev

el
op

m
en

ta
l D

is
ab

ili
tie

s a
nd

 P
at

ie
nt

s i
n 

or
 

T
ra

ns
fe

rr
ed

 fr
om

 M
en

ta
l H

ea
lth

 F
ac

ili
tie

s  
  

FH
C

D
A

 –
 P

H
L

 A
rt

ic
le

 2
9-

C
C

  
H

C
D

A
 –

 S
C

PA
 §

 1
75

0-
b 

 
 

O
PW

D
D

 R
E

G
U

L
A

T
IO

N
 

14
 N

Y
C

R
R

 §
 6

33
.1

0(
a)

(7
) 

(im
pl

em
en

ts
 §

 1
75

0-
b)

 

T
A

SK
 F

O
R

C
E

 P
R

O
PO

SA
L

 

th
e 

O
PW

D
D

 c
om

m
is

si
on

er
 o

r 
de

si
gn

ee
. S

C
PA

 §
 1

75
0-

b(
6)

 

A
re

 th
er

e 
sp

ec
ia

l 
ru

le
s/

pr
oc

ed
ur

es
 

fo
r 

th
e 

un
be

fr
ie

nd
ed

 
pa

tie
nt

 (i
.e

., 
a 

pa
tie

nt
 w

ith
ou

t 
ca

pa
ci

ty
 a

nd
 

w
ith

ou
t a

 
su

rr
og

at
e)

? 

Y
es

. A
 d

ec
is

io
n 

to
 w

ith
dr

aw
 o

r 
w

ith
ho

ld
 li

fe
-s

us
ta

in
in

g 
 

tre
at

m
en

t c
an

 b
e 

m
ad

e 
ei

th
er

:  
(1

) b
y 

a 
co

ur
t, 

in
 a

cc
or

da
nc

e 
w

ith
 th

e 
FH

C
D

A
 su

rr
og

at
e 

de
ci

si
on

-m
ak

in
g 

st
an

da
rd

s, 
or

  
(2

) i
f t

he
 a

tte
nd

in
g 

ph
ys

ic
ia

n 
an

d 
a 

se
co

nd
 p

hy
si

ci
an

 
de

te
rm

in
e 

th
at

 th
e 

tre
at

m
en

t 
of

fe
rs

 th
e 

pa
tie

nt
 n

o 
m

ed
ic

al
 

di
e 

im
m

in
en

tly
, e

ve
n 

if 
th

e 
tre

at
m

en
t i

s p
ro

vi
de

d,
 a

nd
 th

e 
pr

ov
is

io
n 

of
 th

e 
tre

at
m

en
t 

w
ou

ld
 v

io
la

te
 a

cc
ep

te
d 

m
ed

ic
al

 
st

an
da

rd
s. 

PH
L 

§ 
29

94
-g

(5
) 

Y
es

. U
nd

er
 th

e 
H

C
D

A
, i

f t
he

 
in

di
vi

du
al

 d
oe

s n
ot

 h
av

e 
so

m
eo

ne
 w

ho
 is

 a
va

ila
bl

e 
to

 
se

rv
e 

as
 a

 su
rr

og
at

e,
 th

en
 a

 
su

rr
og

at
e 

de
ci

si
on

-m
ak

in
g 

co
m

m
itt

ee
 (S

D
M

C
) d

ec
id

es
. 

SC
PA

 §
 1

75
0-

b 
(1

)(
a)

.  
 Th

e 
SD

M
C

 is
 a

 p
an

el
 o

f p
eo

pl
e 

w
ith

 h
ea

lth
 c

ar
e,

 a
dv

oc
ac

y,
 a

nd
 

le
ga

l e
xp

er
ie

nc
e 

to
 m

ak
e 

in
ve

st
ig

at
io

n-
ba

se
d 

de
ci

si
on

s 
-s

us
ta

in
in

g 
tre

at
m

en
t. 

M
H

L 
§ 

80
.0

5(
c)

. 

Se
e 

SC
PA

 §
 1

75
0-

b(
1)

(a
) 

au
th

or
ity

. 

 P
re

se
rv

e 
FH

C
D

A
 st

an
da

rd
 

an
d 

SD
M

C
 a

va
ila

bi
lit

y 
fo

r 
re

le
va

nt
 p

op
ul

at
io

ns
. 

 

A
re

 d
is

pu
te

 
re

so
lu

tio
n 

bo
di

es
’ d

ec
isi

on
s 

bi
nd

in
g?

 

O
nl

y 
bi

nd
in

g 
fo

r: 
(1

) d
ec

is
io

ns
 m

ad
e 

in
 n

ur
si

ng
 

ho
m

es
 b

as
ed

 o
n 

th
e 

in
hu

m
an

e 
an

d 
ex

tra
or

di
na

ry
 b

ur
de

n 
st

an
da

rd
 (n

ot
 a

pp
lic

ab
le

 to
 

D
N

R
). 

PH
L 

§ 
29

94
-(d

)(
5)

(b
) 

(2
) a

rti
fic

ia
l 

nu
tri

tio
n/

hy
dr

at
io

n.
  W

he
re

 a
 

ph
ys

ic
ia

n 
ob

je
ct

s t
o 

a 
w

ith
ho

ld
/w

ith
dr

aw
 d

ec
is

io
n 

fo
r 

ar
tif

ic
ia

l n
ut

rit
io

n/
hy

dr
at

io
n.

 
PH

L 
§ 

29
94

-m
(2

)(
c)

 (r
ef

er
rin

g 
to

 §
 2

99
4-

d(
5)

) 
(3

) F
or

 a
n 

em
an

ci
pa

te
d 

m
in

or
 

w
ho

 se
ek

s t
o 

w
ith

dr
aw

 o
r 

N
o.

 S
C

PA
 §

 1
75

0-
b(

5)
(d

) 
N

/A
 

 A
pp

ly
 F

H
C

D
A

 p
ro

vi
si

on
 to

 
al

l. 
 

 



NYSBA  Health Law Journal  |  Fall 2018  |  Vol. 23  |  No. 2 79    

GUARDIANSHIP AND SURROGATE DECISION-MAKING

R
ec

om
m

en
da

tio
ns

 fo
r 

A
m

en
di

ng
 th

e 
Fa

m
ily

 H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 A

ct
 to

 In
cl

ud
e 

H
ea

lth
 C

ar
e 

D
ec

is
io

ns
 fo

r 
Pe

rs
on

s w
ith

 D
ev

el
op

m
en

ta
l D

is
ab

ili
tie

s a
nd

 P
at

ie
nt

s i
n 

or
 

T
ra

ns
fe

rr
ed

 fr
om

 M
en

ta
l H

ea
lth

 F
ac

ili
tie

s  
  

FH
C

D
A

 –
 P

H
L

 A
rt

ic
le

 2
9-

C
C

  
H

C
D

A
 –

 S
C

PA
 §

 1
75

0-
b 

 
 

O
PW

D
D

 R
E

G
U

L
A

T
IO

N
 

14
 N

Y
C

R
R

 §
 6

33
.1

0(
a)

(7
) 

(im
pl

em
en

ts
 §

 1
75

0-
b)

 

T
A

SK
 F

O
R

C
E

 P
R

O
PO

SA
L

 

w
ith

ho
ld

 L
ST

 a
nd

 w
ho

 th
e 

at
te

nd
in

g 
ph

ys
ic

ia
n 

de
te

rm
in

es
 

ha
s d

ec
is

io
n-

m
ak

in
g 

ca
pa

ci
ty

 
an

d 
is

 m
ak

in
g 

a 
de

ci
si

on
 th

at
 

ac
co

rd
s w

ith
 su

rr
og

at
e 

st
an

da
rd

s f
or

 a
du

lts
 P

H
L 

§ 
29

94
-m

(2
)(

c)
 (r

ef
er

rin
g 

to
 §

 
29

94
-e

(3
)(

a)
) 

Is
 th

er
e 

a 
re

qu
ir

em
en

t f
or

 
th

e 
pr

ov
is

io
n 

of
 

“F
ul

l a
nd

 
E

ff
ic

ac
io

us
 

T
re

at
m

en
t?

” 

N
o.

 
Y

es
. S

C
PA

 §
 1

75
0-

b(
4)

 
N

/A
 

 
A

pp
ly

 F
H

C
D

A
 p

ro
vi

si
on

 to
 

al
l. 

   


